
 SEQ CHAPTER \h \r 1
[Date]
Sent by certified mail –

return receipt requested
[Employer’s name and address]
Dear Employer:


I represent __________ and write about the rescission of his offer of employment.  


The reason for this letter is that I am an employment attorney and member of the Legal Advocacy Subcommittee of the American Diabetes Association.   Mr. _______ contacted the ADA after he was denied employment at your company. 


To give you a little background, a major initiative of the Diabetes Association is to educate employers about employment laws.  I have thus been asked to write this letter to inform you about the legal requirements of the Americans with Disabilities Act.  I write this in the hopes that you simply do not understand the requirements of this federal law and that, once you do, Mr. _______ will be allowed to start the job he is very capable of performing.  In other words, I am writing to propose a win-win solution.   


I understand that Mr. _______’s job offer was rescinded after he was unable to pass a Department of Transportation physical exam because he has diabetes and needs insulin to treat it.  The issue, from a legal perspective, is that any job qualification standard that screens out those with disabilities – as this standard clearly does – must be job-related, a business necessity, and one for which reasonable accommodation is not possible.  42 U.S.C. § 12113(a).  These requirements are written into the Americans with Disabilities Act and it is the employer’s burden to prove these elements in a court of law. As one court explained, “The purpose of this provision is to ensure that individuals with disabilities are not excluded from job opportunities unless they are actually unable to do the job.”   TA \c 1 \s "Hendricks-Robinson v. Excel Corp., 154 F.3d 685, 698" \l "Hendricks-Robinson v. Excel Corp., 154 F.3d 685 (7th Cir.1998)" Hendricks-Robinson v. Excel Corp., 154 F.3d 685, 698 (7th Cir.1998) 


What this means, in Mr. _______’s particular situation, is that your company would first 

need to show that the DOT exam accurately measures Mr. _______’s ability to do the essential functions of the outside sales job. Belk v. Southwestern Bell Telephone Co., 194 F.3d 946, 951 (8th Cir. 1999).  But, since his job does not involve driving vehicles over 10,000 pounds or vehicles designed to carry 16 or more passengers, this requirement is not related to the essential functions of his job.  In other words, the company could not prove this first element.   


Further, the company would also need to show that the requirement was a business “necessity.”  It is hard to imagine how this standard would be defended given the nature of Mr. _______’s job, which is to only drive a sedan – not a large truck.  Just like you could not lawfully require a DOT card for a person who works as a secretary, you cannot lawfully require it for someone who does not drive large trucks.  It only serves to screen out people who have disabilities.  


Finally, the company would need to show that there was no accommodation that would permit him to do his job.  Again, the only accommodation he needs is to remove a requirement that improperly screens out those with diabetes and is not related to his actual job duties. 


What Mr. _______ really wants is the opportunity to help your company be successful.  If we can resolve this matter amicably at this point by allowing him to begin working for your company, he asks for nothing else.  No damages, no attorneys’ fees.  He just wants a chance to do the job for which he was originally hired.


I truly hope that this is possible.  And, by the way, I certainly do not expect you to take my word for the legal requirements of the disability laws of this country.  I only ask you to check with your counsel before responding.  


Please let me hear back from you in the next two weeks.  









Very truly yours,









[Attorney]

